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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE 

::::UDALGURI 

 

Present : Smti. N. Talukdar, 

Addl. Sessions Judge, 

Udalguri. 

 

 

Crl. Revision No. 08/2016 

 

 

  Kanak Das & Others…………………………..…Petitioners. 

-Vs- 

  State of Assam…………………………………….Opposite Parties 

 

 

For the Petitioners         : Mr. Phanindra Sutradhar learned Advocate. 

For the Opposite Parties : Mr.M. Khaklari, learned Additional PP. 

Date of hearing      : 12-03-18 

Date of judgment   : 23-03-18 

 

 

J U D G M E N T 

 

1. This revision is preferred by the accused/petitioners against the Order 

dtd. 11-08-2016 passed by learned Sub Divisional Judicial Magistrate 

(S) Udalguri, in GR Case No. 250/15 impleading and taking cognizance 

against the petitioners as accused in the case and issuing summons 

accordingly. 

 

2. The brief facts of the case is that Udalguri, P.S. Case No.63/2015, 

under section 143/448/325/354/379/506 I.P.C. was registered by 
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Officer in Charge of Udalguri, P.S. on the basis of an F.I.R. lodged by 

one Sri Minu Das. It has been alleged in the F.I.R. that on the date of 

occurrence while the informant Minu Das was standing near the gate 

of her house some male and female assaulted her and her two sons. 

She managed to flee away and entered into her house and locked the 

door. Then Kanak Das, Bubul Deka, Kamal Rajbongshi, Daleswar 

Chowhan, Haren Deka, Raju Sarma, Ontu Rajbongshi and Ajit Sarma 

entered into her house by breaking the wall of the house and caught 

hold of her hair, assaulted her, dragged her outside and asked the 

women to assault her. As a result of assault the informant lost her 

sense and she was taken to hospital. During the incident the accused 

persons also caused damage of household properties of the informant 

and therefore the informant suffered loss of Rs. 80000/-.  

 

3. After completion of the investigation of the case I/O submitted charge 

sheet against accused Marami Deka, Geeta Das and Chayanika Deka 

under section 447/323/294/34 I.P.C. with a prayer to exempt the 

F.I.R. named accused. Thereafter, the learned Chief Judicial 

Magistrate, Udalguri made over the case to the file of learned Sub 

Divisional Judicial Magistrate (S) Udalguri, for trial and disposal.  

 

4. During trial the informant was examined as PW1 and in her deposition 

she mentioned the names of the petitioners associating their names 

with the commission of alleged offences. The learned Sub Divisional 

Judicial Magistrate (S), after recording evidence of PW1, fixed the case 

for hearing on the question of impleadment of the petitioners as 

accused alongwith charge sheeted accused under section 319 Cr.P.C. 

In the meantime learned Sub Divisional Judicial Magistrate (S), was 

transferred and the case was brought before his successor, who 

passed an order dated 09-02-16, that the matter requires fresh 

hearing. Thereafter on 11-03-16 learned Sub Divisional Judicial 

Magistrate (S), heard learned counsel for both parties and instead of 
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impleading the petitioners as accused passed order to proceed with 

the case by recording evidence of other prosecution witnesses for 

proper evaluation of the matter. Thereafter, the prosecution has 

examined all the remaining charge sheeted witnesses but none of the 

witnesses supported the informant. On 19-07-16 the case was fixed 

for SD and argument, but on that day the statement was not recorded 

and case was fixed on 11-08-16 for necessary order on the question of 

impleading the petitioners as accused. Thereafter on 11-08-16 learned 

Sub Divisional Judicial Magistrate (S) Udalguri, passed an order 

impleading the petitioners as accused and directed to issue summons 

against them, fixing 31-08-16 for appearance. 

 

5. The said order passed by the learned Sub Divisional Judicial Magistrate 

(S), has been challenged by the petitioners in the present revision 

petition on the grounds that though the petitioners were named in the 

F.I.R., but the I.O. found no materials of involvement of the 

petitioners with the alleged crime for which they were not charge 

sheeted. Though the PW1 had deposed against the petitioners, but 

her evidence was not supported by other prosecution witnesses. The 

learned Sub Divisional Judicial Magistrate (S) Udalguri, while passing 

impugned order did not record compelling reasons constituting his 

satisfaction for arraying the petitioner Nos 4 to 8 as co accused. 

Learned Sub Divisional Judicial Magistrate (S) Udalguri, by order dated 

11-03-16, held that in order to properly evaluate the matter, evidences 

of other witnesses are necessary and where the remaining witnesses 

are silent about the involvement of anyone of the accused/petitioners 

with the commission of alleged crime learned Sub Divisional Judicial 

Magistrate (S) ought not have impleaded the petitioners as co accused 

in the case. There are compelling grounds of acquittal of the accused 

persons that there was no assessment at all of evidences on record 

and that the impugned order was passed mechanically without any 

application of mind. 
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6. I have heard learned counsel for both sides. Learned counsel for the 

petitioners has submitted that Section 319 Cr.P.C. is extra ordinary 

power which is conferred on the Court and it should be used very 

sparingly and only if compelling reasons exists for taking action 

against the person against whom action had not been taken earlier. 

Mere mentioning the name of someone in the evidence is not enough 

to implead such person as accused. There must be some compelling 

circumstances to implead someone as accused. In the instant case 

there is no such compelling reason exists to implead the petitioners as 

accused. All the prosecution witnesses except the informant have not 

adduced evidence implicating the petitioners in the alleged offences. 

Learned counsel for the petitioners has relied on the decision of 

Hon’ble Gauhati High Court reported in Jaharul Haque and others Vs 

State of Assam, 2013(4) GLT 84 and the decision of Hon’ble Supreme 

Court reported in Michael Machado and another Vs. Central Bureau of 

Investigation and another , 2000(SCC) (Cri) 609. 

 

7. I have gone through the decision of Hon’ble Supreme Court reported 

in Michael Machado and another Vs. Central Bureau of 

Investigation and another, 2000 (SCC) (Cri) 609. In the said 

decision the Hon’ble Supreme Court has stated that “The court while  

deciding whether to invoke the power under Section 319 of 

the Code, must address itself about the other constraints 

imposed by the first limb of sub- section (4), that proceedings 

in respect of newly added persons shall be commenced afresh 

and the witnesses re- examined. The whole proceedings must 

be re-commenced from the beginning of the trial, summon 

the witnesses once again and examine them and cross-

examine them in order to reach the stage where it had 

reached earlier. If the witnesses already examined are quite a 

large in number the court must seriously consider whether 
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the objects sought to be achieved by such exercise is worth 

wasting the whole labour already undertaken. Unless the 

court is hopeful that there is reasonable prospect of the case 

as against the newly brought accused ending in conviction of 

the offence concerned we would say that the court should 

refrain from adopting such a course of action.”.  

 

8. I have also gone through the decision of Gauhati High Court reported 

in Jaharul Haque and others Vs. State of Assam, 2013 (4) GLT 

84.  In the said decision the Hon’ble Gauhati High Court has stated in  

para 17 as follows: “In view of what the apex Court held in 

Mohd.  Shafi(supra) that the trial Court shall record the 

compelling reasons and assurance that the accused so 

summoned to face the trial is in all likelihood would be 

convicted, the impugned order having bereft of any such 

reflection is required to be interfered with and set aside. The 

impugned order is accordingly set aside. However, this Court 

would not make any assessment of the evidence, rather the 

apposite exercise should be left to the domain and discretion 

of the trial Court. It is therefore directed that the trial Court 

shall make a fresh assessment of the evidence so far 

recorded and relied and thereafter pass the order afresh in 

the light of the apex Court judgment as referred in this 

order”. 

 

9. Thus, it appears from the decision of Hon’ble Supreme Court, as well 

as decision of Gauhati High Court that unless the Court is hopeful that 

there is reasonable prospect of the case as against the newly brought 

accused ending in conviction of the offence concerned the court 

should refrain from invoke the power under section 319 Cr.P.C. 

Further while exercising power under section 319 Cr.P.C., the trial 

court shall record the compelling reasons and assurance that the 
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accused so summoned to face the trial is in all likelihood would be 

convicted. Upon going through the order dated 11-08-16, passed by 

the learned Sub Divisional Judicial Magistrate (S), Udalguri, in GR Case 

No. 250/15 impleading the petitioners as accused in the case and 

issuing summons to them. It appears that in the said order learned 

Sub Divisional Judicial Magistrate (S), going through the case record 

and evidences adduced by the prosecution witnesses stated that the 

petitioners are named in the F.I.R. and PW1, the alleged victim of the 

case, adduced evidence implicating the accused/petitioners in the 

alleged incident of assault. It has also been mentioned that in her 

statement recorded in 161 Cr.P.C. by the investigating officer of the 

case the victim had stated the names of the petitioners before the 

investigation officer. In view of the above grounds learned Sub 

Divisional Judicial Magistrate (S) has hold that there is sufficient 

materials against the petitioners for commission of evidence under 

sections 354/323/34 I.P.C. Thus from the order of learned Sub 

Divisional Judicial Magistrate (S), it appears that learned trial court has 

recorded the compelling reasons for which the petitioners are 

arraigned as co accused in the case. The order of the learned trial 

court is speaking showing specific reasons for passing of the order. As 

such I do not find any irregularity or illegality committed by the 

learned trial court. 

 

10. In view of above the revision petition is dismissed on contest. 

 

11. Send down the Original Case record being GR Case No. 250/15 to Sub 

Divisional Judicial Magistrate (S), Udalguri, along with a copy of this 

Judgment. 
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12. Given under my hand and seal of this court on this 23rd, March, 2018, 

in the open Court. 

 

 

Dictated and Corrected 

 

 

(N.Talukdar)     (N.Talukdar) 
 
Addl. Sessions Judge   Addl. Sessions Judge 
  

 

 


